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Regulating Content on the Internet: Protecting Minors, 

or Limiting Free Speech?
Protecting American minors from content that is deemed socially inappropriate is not a new legislative concern, yet the policy created to regulate minors’ access to that type of content has been previously controlled by establishing legislation that limits minors’ physical access to the content (limiting minors’ access to stores, or the physical material). With the technological structure of the Internet, various issues surrounding the legislation of such content became less clear-cut. Due to the technological limitations of restricting anonymous users, limiting access to that type of content became riddled with legitimate concerns about the definition of terms such as minor, and “contemporary community standards” and “the web content’s commercial purpose”.  Finally, the enforcement of both the CDA and the COPA require that the US judicial system begin to regulate content and content creators that originate outside of the US where US laws do not apply. Therefore, regulating content at the source of the creation is not a viable alternative, and regulating it at the user level presents its own unique challenges.

This paper will discuss how the structure of the Internet creates unique issues for legislation restricting access to online content. The discussion will then turn to the legislative history behind the CDA and COPA Acts along with the various legislative, judicial and consumer interest groups involved. Various issues will be outlined that were presented during the court hearings for both the CDA & COPA and will illustrate that in spite of the government’s best interests in protecting minors, perhaps regulating minor’s access to the Internet is best left to parental discretion and is not (due to the vagueness of the proposed legislation) an issue that can be addressed within the legislative system. 

In relation to public speech, the Internet’s structure acts as a platform for content providers and users to interact as both a one-way network (a user reading news articles which are posted by a content provider) and as a two-way network with email and other interactive features allowing for both the receiving and sending of content. The Internet encourages the same type of economies of scale that are present within the telecommunications industry - in that the network is more valuable if more users are subscribed. Large numbers of users are encouraged to join the network and are enticed to stay by the interoperability of the system and the open standards that are a part the founding principles of the Internet. Both open standards and interoperability also eliminate the switching costs associated with other networks and encourage users to join the network.  Like the telecomm industry, there are large fixed costs in building the network (laying the cable) but that once the network is established, there are very low fixed costs in maintaining the network and adding users. The Internet was developed with a non-hierarchical structure that creates physical redundancy that adds strength but also eliminates the centralization that would aid in identification of users. Instead Internet users are largely anonymous and hard to trace. Content on the Internet is produced by a variety of content producers and published at times anonymously by users. The decentralization and anonymity of the Internet makes creating legislation to prevent minors from accessing content particularly difficult. 

There are three intellectual perspectives focused on regulating speech in America. For instance, there is restriction on speech that is content-neutral (legislation banning billboards in many states is a good example of this), then there is policy that is viewpoint based (government agencies can’t speak out against homosexuality for instance) and finally there is a restriction on speech that is based on the content (for instance false or misleading advertising is illegal). Within American politics, legislation that restricts speech based on a person’s viewpoint is almost always deemed unconstitutional based on First Amendment rights and content-neutral policies are often judge by balancing the relative harm based on the relative good, and content-based restrictions are strictly scrutinized for unconstitutionality. Legislators are focused on creating regulation that uses the least restrictive means necessary to meet a substantial government interest. It is this last category of policies focused on restricting speech that have formulated the basis for the regulating of minor’s access to certain content over the Internet.  

Whereas regulating minor’s access to sexually explicit or other forms of content that could be view as inappropriate is an issue that has arose throughout legislative history in tandem with the deployment of various communication mediums (telephone, print mediums, television, cable, etc) the debate from which the CDA was developed was ironically instigated by the popular press.  In 1995, Time magazine ran a cover story about the proliferation of pornography on the Internet, based on a study by Marty Rimm.  In conjunction, a Newsday magazine reported ?? that thirty thousand to sixty thousand Web sites featured sexually explicit material accessible to children.”
 And adding kindling to the fire, “A study commissioned by the US Commission on Pornography that was appointed 10 years ago found that kids between the ages of twelve to seventeen are among pornography’s primary consumers.”
 Even though some of these statistics and reports were misleading (the Times report was later discredited), the social atmosphere spurred Congress to pass the Communications Decency Act (CDA).

The US Supreme Court struck down the act as unconstitutional in 1997 in Reno vs. American Civil Liberties Union (ACLU). The court found that this act ran afoul of the First Amendment in its attempt and defining and regulation two of its points: 1) the indecent transmission of materials to people under 18; and 2, the display of patently offensive material to people under the age of 18. Judge O’Connor and Rehnquist were firm in their final statements that the CDA did nothing more than create adult zones on the Internet and that “the undeniable purpose of the CDA is to segregate indecent material on the Internet into certain areas that minors cannot access.”

The Supreme Court posed a very striking question that was central to their argument. “ Could a speaker confidently assume that a serious discussion about birth control practices, homosexuality…or the consequences of prison rape would not violate the CDA?” The Supreme Court stated that:

Under the CDA, a parent allowing her 17-year old to use the family computer to obtain information the Internet that she, in her parental judgment, deems appropriate could face a lengthy prison term…similarly, a parent who sent his 17-year old freshman information on birth control via e-mail could be incarcerated even though neither he, his children, or anyone in their home community, found the material ‘indecent’ or ‘patently offensive’, if the college town’s community thought otherwise.
 

In response to the Supreme Court’s ruling, the Child Online Protection Act (COPA) was drafted and passed by Congress in 1998 within an Appropriations bill. The COPA Act only applies to commercial material provided over the Internet and based its definitions on the vaguely stipulated contemporary community standards.   Congress stated in the report following the COPA Act that it was carefully drafted to respond to the Supreme Court’s decision in Reno vs. ACLU. Unfortunately, the ACLU disagreed and filed a suit along with sixteen other plaintiffs to strike the Act due to its restrictions on First and Fifth Amendment rights. The District Court was responsible with determining whether the statute was unconstitutionally vague or whether the statute survived strict scrutiny. 

The US District Court in Pennsylvania issued a preliminary injunction against the enforcement of COPA in February 1999.
 In a statement issued after the February injunction, supporters of the COPA commented “We continue in our steadfast support of the (COPA) and we urge the Department of Justice to continue defending this law at trial or on appeal all the way to the US Supreme Court.”
  The case was then reviewed by the Third Circuit Court of Appeals, which upheld the injunction and raised issues about the constitutionality of the community standards approach. On May 13, 2002 the Supreme Court left the district court’s preliminary injunction in place and instructed the court to look at the case again; and rejected the Court of Appeal’s concern with the standards used to determine community standards.

Whereas protecting minors against material that is potentially inappropriate has generally been accepted as an activity worth pursuing, many would say that the devil is in the details. The creation of both the CDA and the COPA are prime examples of this type of dilemma. The COPA attempted to define content that was ‘harmful to minors” without truly defining the boundaries of that definition. The definitions of “minor” were vague and most argued that lumping 5 year olds with 17 year olds in relation to accessing certain content was inappropriate. There are various pieces of content (like safe sex material) which 17 year olds should have access to yet that same content would be inappropriate for youth in elementary school for instance. The statue did not outline the distinction and left the definition of these terms vague. Secondly, the definition of community standards was also left without a strict definition and questions still remained about which community (geographic, district or Internet-wide) would ultimately set the standards and the scope of the legislation. In fact the philosophical background behind the use of community standards is in itself flawed and had been previously struck down as a legal definition by the courts. In Miller v. California, the Court stated that: 

Our nation is simply too big and too diverse to reasonably expect that such standards could be articulated for all (fifty) states in a single formulation, even assuming the prerequisite consensus exists…. It is neither realistic nor constitutionally sound to read the First Amendment as requiring that the people of Maine or Mississippi accept public depiction of conduct found tolerable in Las Vegas or New York City.

 In conjunction, implementation of the COPA was riddled with technological and economic issues and legislation may ultimately be an ineffective mechanism for addressing minor’s access to online pornography.  There are no perfect technologies or processes for separating minors and adults online. Pornographic sites began to post disclaimers and ask for credit card information before granting access, however, possession and ownership of credit cards is not limited strictly to adults and is not a legitimate strategy for limiting minor’s access to material that is deemed unsuitable by “contemporary community standards”.  

The vagueness of the statue brings up other issues. “A statute is vague if it does not ‘give person of ordinary intelligence a reasonable opportunity to know what is prohibited, so that he may act accordingly.”
 When a statue is vague, speakers begin to ensor their speech if they are unsure if their speech is constrained under the statute. The vagueness stretched beyond the definitions of minors or the standards to which the content would be tested. It also included the definition of the medium. The COPA was designed to be applied to web sites that engaged in communication for commercial purposes, however those commercial purposes include websites that: 

Engaged in the business…as devoting time, attention or labor to [the communication], as regular course of such [site’s] trade or business, with the objective of earning a profit as a result of such activities (although it is not necessary that the [site] makes a profit or that the making or offering to make such communications be the [site’s] sole or principal business or source of income). 

In addition, the cost of implementing a credit card system to verify the age of its visitors would have put smaller sites out of business that provided artistic images or educational content about sexuality. Site owners who hosted their site using America Online could not even attempt to implement the technological restrictions implied by the order due to their inability to use and deploy CGI (Custom Graphic Interface) scripts (which are prohibited by AOL).

When the Supreme Court struck down the CDA, comments made by the Family Research Council’s Legal Director Cathy Cleaver, are indicative of why policymakers did not strike down the act during the legislative process. She commented that “Parents still have no legal recourse to protect their children from being sent a Penthouse centerfold…. the flood gates remain open to purveyors of smut…. we need to act fast and firmly to ensure that our country does not give pornographers special rights.”
 The purposeful attempt to promote the issue as supporting pornography and refusing to protect children clearly illustrates how policymakers would have been viewed had they voted against this issue.  Clearly, the stance that this bill limited the free speech of adults and creates loopholes for censorship got lost in the emotional gerrymandering.

After the COPA act became stalled in the judicial system, the Children Internet Protection Act (CIPA) was drafted to regulate minor’s access to inappropriate material via the Internet at every public library in the country that receives funding via federal programs. CIPA requires that libraries install “technology protection measures” on all computers that provide Internet access regardless of whether the machines are used by children or adults. Two suits were filed against the act in the US District court for the Eastern District of Pennsylvania challenging the constitutionality of the statute led by a wide range of libraries, a state library association and eight web sites (including AfraidtoAsk.com, Planned Parenthood and PlanetOut.com) that were blocked even through they did not provide content illegal to minors. The District Court found that the CIPA induced public libraries to violate the First Amendment and that the CIPA “risks fundamentally distorting the unique marketplace of ideas that public libraries create when they open their collections, via the Internet, to the speech of millions of individuals around the world on a virtually limitless number of subjects”
, and the trial was brought before the Supreme Court. 

The universal concern throughout all of the various forms of online content restrictive legislation is that adult speech (and adult’s right to access certain types of content) will become censored in an attempt to protect minors from content that is deemed inappropriate. The other policy stumbling block within each of these pieces of legislation is the challenge that policymakers face when defining what is inappropriate content and by what social standards. These issues are only compounded by the inability to determine which users on the Internet are minors and which are not. The only guaranteed way of limiting a minor’s access to content on the Internet truly lies on the shoulders of the responsible adult who is monitoring the child’s use of the Internet. Until other technologies are developed and enforced over the Internet that clearly identify users (using biometrics or other advanced technologies) the anonymity and decentralization of the Internet with its grassroots content production capabilities will maintain that anyone can access any online content they wish. 
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